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The Maryland Court of Appeals found that § 2-504(3) of the
Maryland DNA Collection Act is unconstitutional as applied to
this case, where King’s expectation of privacy outweighed the
State’s legitimate interest in using his DNA for identification
purposes pertaining to his arrest, but found that 8 2-504(3) was
not facially unconstitutional under the Fourth Amendment
because there are limited circumstances where DNA samples
obtained without a warrant are necessary in order to identify an
arrestee. King v. State, 425 Md. 550, 42 A.3d 549, cert. granted,
133 S. Ct. 594 (2012).

I. INTRODUCTION

Scientific advancements have made access to a person’s genetic
code a reality," and consequently courts have struggled with
articulating the right level of protection for the personal information
contained within. In King v. State, the Maryland Court of Appeals
considered the constitutionality of § 2-504(3) of the Maryland DNA
Collection Act (the DNA Act),?2 which allowed an arrested person’s
DNA to be forcibly taken, archived, and compared with other DNA,
all without a warrant.?

King, who was arrested on assault charges, had his DNA taken,
matched with DNA from an unrelated open rape case, and was
subsequently found guilty of that rape, in large part based on the
DNA evidence.” King appealed, and the court of appeals reversed the
lower court’s decision, holding that King, as a mere arrestee, had a
reasonable expectation of privacy against warrantless searches and
that the State had no probable cause to warrant the DNA collection
where there were other ways to identify King.®

Il. HISTORICAL DEVELOPMENT

a. The Development of the Maryland DNA Collection Act

The Maryland legislature created the DNA Act in 1994, allowing
for the collection of DNA from anyone convicted of a felony in
Maryland.® In 2008, the DNA Act was amended to permit DNA
collection without a warrant from anyone arrested and charged with a
crime of violence, attempted crime of violence, burglary, or
attempted burglary.” Furthermore, the amendment allowed for the
expungement of the DNA record and destruction of the samples if the
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arrestee was not convicted of the charges that triggered the DNA
collection.?

b. Balancing Tests Used by the Supreme Court to Evaluate Fourth
Amendment Challenges

The Supreme Court articulated a conjunctive “reasonableness test”
in Katz v. United States to evaluate the constitutionality of a search or
seizure requiring a person to have an actual expectation of privacy
that is recognized as reasonable by society.® Furthermore, United
States v. Knights implemented a “totality of the circumstances”
approach that considered the balance between an intrusion on a
person’s privacy and the promotion of legitimate government
interests in order to determine the reasonableness of a warrantless
search.”

c. Other Jurisdictions Differ on an Arrestee’s Expectation of Privacy
and the Scope of the Government’s Legitimate Interest

Since Maryland had yet to articulate a rule about DNA collection
from arrestees, the King Court looked to other jurisdictions’
application of the Katz and Knights balancing tests used to evaluate
DNA collection from arrestees.* Haskell v. Brown stated that
arrestees have a greater privacy interest than prisoners, but are still
subject to a broad range of restrictions.”> However, United States v.
Purdy held that an arrestee’s expectation of privacy outweighs the
government’s desire for a warrantless search,” and Friedman v.
Boucher asserted that the Supreme Court has not permitted
suspicionless searches of pre-trial detainees except for prison security
reasons.”  Furthermore, In re Welfare of C.T.L. held that the
expungement provision suggested a greater expectation of privacy for
all persons charged but not yet convicted.*

United States v. Mitchell held that there is a diminished expectation
of privacy in an arrestee’s identity relative to the government’s ability
to identify that person.’® Mitchell stated that DNA was analogous to
fingerprints where both were used solely for identification and the
intrusion upon a person was minimal."’  However, United States v.
Purdy rejected the fingerprint/DNA analogy because unlike
fingerprints, DNA is not exposed to the public and is able to reveal
private medical facts.*®

Haskell held that there are two components to an arrestee’s
identity: who that person is and what that person has done.”® People
V. Buza countered that the second component of an arrestee’s identity
is investigative in nature because it can take a month to process DNA
and fingerprints are used alongside DNA to identify the arrestee.”
Mitchell held that DNA collection is necessary because arrestees
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could obscure their identity at booking,* yet Buza noted that an
arrestee cannot wear gloves or a mask during booking.? Finally, the
dissent in Mitchell stated that if the government interest were just
identification there would be no need for the expungement
provision.?

United States v. Pool suggested that a finding of probable cause for
the initial criminal charge allowed the government to overcome the
defendant’s expectation of privacy in their identity.** However, In re
Welfare of C.T.L. held that probable cause leading to a criminal
charge differs from that necessary to effectuate a search where there
must be a probability that evidence will be found in a certain
location.”

d. Maryland Case Law has not Addressed the Constitutionality of
Warrantless, Forcible DNA Collection from Arrestees

Maryland courts have not dealt with the issue of DNA being
forcibly taken from an arrestee. In State v. Raines, the court of
appeals upheld the constitutionality of the DNA Act prior to its 2008
amendment, where the State’s interest in identifying convicted felons
trumped a convict’s diminished expectation of privacy in his identity
due to his incarceration.®® However, the court distinguished this
finding from a search of “ordinary individuals” for the purpose of
gathering evidence against them.?” Furthermore, Judge Wilner’s
concurrence questioned the plurality’s characterization of the DNA
Act’s purpose as identification and instead suggested it was
investigative.?®

In Williamson v. State, the court of appeals found a search
reasonable where DNA was collected from an abandoned cup rather
than forcibly taken,”® and in Raynor v. State a search was found
reasonable by the court of special appeals where DNA was shed onto
a chair by the defendant and subsequently collected.®* In both
instances, the DNA was not forcibly taken, but rather was discarded
by the arrestees, and both courts found that the DNA samples were
collected for identification purposes only.*

1. INSTANT CASE

Alonzo King had his DNA taken after being arrested on assault
charges, which was uploaded to the Maryland DNA database three
months later.? A “hit” was received where King’s DNA matched
with DNA from an unsolved rape case from 2003.** King’s
indictment for rape relied solely on the DNA “hit” as probable
cause.** At trial, King challenged the constitutionality of the DNA
Act and filed a motion to suppress the DNA evidence he claimed was
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seized illegally.® The motion was denied, King was convicted of the
rape, and subsequently appealed.®

The Maryland Court of Appeals first addressed the constitutionality
of the Act as-applied to King.*” The court looked at the totality of the
circumstances® and found that, unlike in Raines, King’s expectation
of privacy outweighed the State’s interest in DNA collection because
he was an arrestee instead of a convict.*® The court stressed the
presumption of innocence of arrestees and reasoned that the
expungement provision in the DNA Act evidenced that a conviction
was what altered an arrestee’s privacy.”

The court rejected the analogy between fingerprints and DNA
samples and held that, unlike fingerprints, DNA contains more than
just identifying characteristics - it contains private genetic
information as well.* Furthermore, the court determined that the
DNA was not used to identify King because the State already had
King’s fingerprints and picture from a previous arrest.” Also, the
“hit” took over three months to register, long after the State had
determined King’s identity.”® Finally, the court rejected the probable
cause “watershed event” concept and instead found that probable
cause to arrest a person does not automatically create probable cause
to collect DNA.* The court held that the DNA Act was
unconstitutional as-applied to King and the initial DNA sample was
illegally obtained.*

In order for the court to find the DNA Act facially unconstitutional,
King had to “establish that no set of circumstances exist under which
the Act would be valid.”*® The court found that the DNA Act was not
facially unconstitutional because there were remote instances when
routine identification of an arrestee would be extremely difficult and
DNA could be utilized for identification purposes only.*

IV. ANALYSIS

a. Facial Constitutionality of the DNA Act

The King Court held that the DNA Act was not facially
unconstitutional because there were rare instances when warrantless
DNA collection could be necessary in order to ascertain an arrestee’s
identity.*” This holding ignores the court’s previous assertion that the
expansive definition of identity advocated by many courts upholding
warrantless DNA collection “stretches the bounds of reasonableness
under a proper Fourth Amendment analysis.”*® Furthermore, the court
fails to consider that if an arrestee’s DNA is not already in the
database, then there will be no DNA for comparison to identify the
arrestee.” Finally, the court continues to allow warrantless DNA
samples to be taken whenever ascertaining an arrestee’s identity is
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almost impossible, when in reality those circumstances could be
enough satisfy probable cause that would justify a warrant for a DNA
search.”* The King Court admits having “some trepidation as to the
facial constitutionality of the DNA Act” and could have better
supported an arrestee’s Fourth Amendment rights by finding the
DNA Act facially unconstitutional >

b. The Debate About the Privacy Interest of Arrestees
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The King dissent takes issue with the majority’s “overinflation” of
King’s privacy interest, instead arguing that an arrestee has a grossly
diminished right to privacy from the moment of incarceration.” The
majority concedes that an arrestee’s privacy is somewhat diminished
and that an arrestee is subject to searches which effectuate prison
safety, yet the majority holds that an arrestee benefits from a
presumption of innocence that gives them greater protection than
convicted felons.> The majority differentiates defendant King from
defendant Raines where Raines was a convicted felon and King a
mere arrestee.” Furthermore, a foundation of our legal system is the
idea that a defendant is innocent until proven guilty.*

The level of invasiveness of the buccal swab was a key issue that
the majority and dissent viewed differently.>” The dissent contended
that the buccal swab was relatively noninvasive compared to other
methods of extracting DNA and therefore was acceptable.® Yet there
is a striking difference between a search being physically noninvasive
and being substantively noninvasive. The dissent suggests that a wide
variety of searches of an arrestee while in custody are much more
invasive and still constitutional, including body cavity searches.*
However, the dissent fails to account for the fact that the effects of
body searches are brief, but DNA contains a “vast genetic treasure
map” that remains retained by the State after the search, the results of
which can expose an arrestee to future invasions of privacy.®

The dissent attempts to downplay the potential likelihood of the
misuse or public disclosure of an arrestee’s DNA sample by stating
that § 2-512(c) of the DNA Act provides a penalty for willful
disclosure of DNA information.** The majority responds to this
assertion by noting Judge Wilner’s concurrence in Raines that stated
that there was no penalty for an accidental disclosure of a DNA
sample, only for the willful disclosure of one.®® While the dissent
may be correct that the current law would act as a deterrent for
willful disclosure of personal DNA information, the law alone will
not be able to bring back DNA information that has been willfully or
accidentally disclosed.
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c. The Future Effects of this Ruling

As technology evolves and becomes more ingrained in society,
courts will be faced with more questions about what procedures are
effective versus invasive, and there will often be a fine line between
the two. Judge Norris’ dissent in Mario W. v. Kaipio warned of a
“downward ratchet of privacy expectations” if warrantless searches
were allowed to continue and stated that if left unchecked, the gains
new technology bestows on law enforcement will only further
encourage the erosion of Fourth Amendment rights.®® The court in
People v. Buza suggested that the answer to this slippery slope
concern is active judicial scrutiny.*® In contrast, Judge Barbera’s
dissent in King expressed that nothing written in the Constitution
prohibited the government from utilizing new methods like DNA
analysis to replace or supplement older methods like fingerprinting.®
While this may be true, it is difficult for one method to replace
another when the scope of one, and the potential issues that come
along with it, vastly exceeds the other.%

V. CONCLUSION

In King v. State, the court considered the totality of the
circumstances of the effect of warrantless DNA collection on an
arrestee’s privacy interest and found that the presumption of
innocence of an arrestee prior to conviction trumped any State
interest in DNA collection.®” The King Court found that the wealth of
private information contained within a person’s DNA necessitated
greater protection from warrantless searches and showed its
willingness to protect this personal information, even at the expense
of overturning a rape conviction.®® New technologies may continue to
develop and be judicially tested, but the basic protections afforded by
the Fourth Amendment have so far withstood the test of time.
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